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The past four months has seen several “firsts” in Hong Kong’s competition law regime. Notably, the
Competition Commission welcomed the first judgment on pecuniary penalties handed down by the
Competition Tribunal (Tribunal). The ruling provides important guidance on the determination of
fines in competition cases. In March, the Commission brought a textbook cartel case to the Tribunal
which highlighted the risk of continuing cartel agreements that were reached before the Competition
Ordinance (Ordinance) came into full effect and marked the first time the Commission seeks to
hold a parent company liable for conduct by a subsidiary over which it exercises decisive influence.
In May, the Commission accepted commitments under section 60 of the Ordinance for the first
time, demonstrating its willingness to use non-litigation remedies where appropriate in addressing
competition concerns. To strengthen our enforcement function, we recently enhanced our leniency
programme for cartel conduct, introduced a leniency policy for individuals and signed our first
Memorandum of Understanding with a financial regulator.



In response to the COVID-19 outbreak, the Commission has taken prompt actions both locally and
internationally. Relevant guidance and advice were issued to the local business community with an aim
to safeguard market competition and consumer welfare during this critical period. The Commission also
hosted a webinar, bringing together competition enforcers and academics around the globe to discuss
competition issues implicated by the epidemic.

On the advocacy front, we continued to engage various stakeholders through webinars and expanded
our outreach on social media with the launch of a Facebook page and an Instagram account.

April 2020 marked the end of an era with the departure of our founding Chairperson Ms Anna Wu. The
Commission is deeply grateful for her immense contributions to the establishment and development
of a competition law regime in Hong Kong. We are excited and look forward to our new Chairman,
Mr Samuel Chan, who will lead us forward in bringing the benefits of effective market competition to
everyone in the city.
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Seven companies ordered to pay maximum fines in renovation cartel case
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On 29 April 2020, the Tribunal handed down its first judgment
on pecuniary penalties against ten construction and engineering
companies in a cartel case. Seven out of the ten companies were
ordered to pay the maximum pecuniary penalty' allowable under
the Ordinance and all of the companies were also ordered to pay
the Commission’s costs. The Commission is pleased that the Tribunal
endorsed its recommended approach to the determination of
pecuniary penalties, which should lead to stronger deterrence in
future.

The decision follows the conviction of those ten companies for engaging in market sharing and price
fixing when providing renovation services at public rental housing On Tat Estate last May. The penalties
came as a warning to businesses that engaging in cartel conduct will be subject to the Commission’s
action and potentially result in serious consequences.
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The maximum pecuniary penalty of a contravention of the Ordinance is up to 10% of the undertaking’s annual Hong Kong turnover per
contravention for a maximum period of three years.
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Textbook cartel case brought before Tribunal
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On 20 March 2020, the Commission commenced proceedings in the Tribunal against T.H. Lee Book
Company Limited, Commercial Press (Hong Kong) Limited (Commercial Press), Sino United Publishing
(Holdings) Limited (Sino United), and the General Manager of T.H. Lee Book Company Limited for
alleged price fixing, market sharing, and/or bid rigging in relation to the sale of textbooks to primary
and secondary school students in Hong Kong. The Commission also seeks to hold Sino United liable
for the cartel on the basis of its exercise of decisive influence over Commercial Press, its subsidiary.
Remedies sought by the Commission include pecuniary penalties, a director disqualification order
against an individual and a declaration that each party has contravened the First Conduct Rule of the
Competition Ordinance.

Although the alleged arrangements were arrived at prior to the full implementation of the Ordinance, the
three companies had continued to engage in such arrangements after the Ordinance came into full effect.
This case drives home the message that the Commission will investigate and take action against any cartel
agreements that began or continued after the Ordinance was fully implemented.
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Memorandum of Understanding with Securities and Futures Commission
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The Commission has sighed a Memorandum of Understanding (MoU) with the Securities and Futures
Commission to enhance cooperation and the exchange of information between the two agencies,
particularly on competition issues relating to the securities and futures industry. The MoU also
establishes a platform for the two agencies to engage in other forms of technical cooperation, including
staff training and secondment. This MoU is part of the Commission’s endeavour to adopt a joined-up
approach with relevant sector regulators in promoting competition and combating anti-competitive
practices.
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Commiission issues advice in response to COVID-19
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The outbreak of COVID-19 has posed immense challenges to business operations and the supply of
critical goods and services in Hong Kong. In this connection, the Commission issued a statement in
March to address possible questions and concerns from businesses and consumers, stating that it
will take a pragmatic approach in its enforcement and advisory functions for temporary measures
among businesses which are genuinely necessitated by the outbreak and in the interests of Hong Kong
consumers and society. Businesses proposing such measures, or their industry bodies, are welcome to
contact the Commission.

The Commission is also aware that the Government
has introduced various subsidy programmes to
assist businesses and individuals affected by the
outbreak, some of which entail the procurement
of goods and services by the subsidy recipients.
A press release was issued in May to remind
and advise public bodies administering these
programmes as well as businesses participating
in the programmes, including suppliers and
businesses receiving the subsidies, to adhere to the
Ordinance, stay vigilant during the procurement
process and strengthen defense against potential
anti-competitive conduct.

Click HERE to view the statement on the application of the Ordinance during COVID-19.
Click HERE for the press release to businesses participating in anti-epidemic subsidy programmes.


https://www.compcomm.hk/tc/about/public_notices/files/20200327_Statement_by_CC_regarding_the_COVID19_outbreak_Chi.pdf
https://www.compcomm.hk/tc/media/press/files/TC_PR_Govt_fund_20200508.pdf
https://www.compcomm.hk/en/about/public_notices/files/20200327_Statement_by_CC_regarding_the_COVID19_outbreak_Eng.pdf
https://www.compcomm.hk/en/media/press/files/EN_PR_Govt_fund_20200508.pdf
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Commission accepts commitments by online travel agents
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On 13 May 2020, the Commission announced the
acceptance of commitments offered by three major
online travel agents (OTAs), namely Booking.com, Expedia
and Trip.com. The commitments address concerns raised
by the Commission’s investigation of the OTAs’ contracts
with accommodation providers in Hong Kong by removing
clauses that may harm competition, potentially in
contravention of the Ordinance.
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The clauses of concern require accommodation providers to always give the OTA the same or better
terms in regard to room prices, room conditions and / or room availability as those they offer in all
other sales channels. These clauses can potentially soften competition among OTAs as well as hinder
entry and expansion by new or smaller OTAs. It is expected that consumers, accommodation providers,
potential new market entrants and the Hong Kong tourism industry as a whole will all benefit from the
removal of these clauses.

The Commission commenced a consultation on
the commitments proposed by the OTAs in March
and thereafter requested the OTAs to modify their
proposed commitments after considering the
representations received. The modified commitments
were accepted by the Commission.

Click HERE for the commitments and the Commission’s
notice of acceptance.



https://www.compcomm.hk/tc/enforcement/registers/commitments/commitments_reg.html
https://www.compcomm.hk/en/enforcement/registers/commitments/commitments_reg.html
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Leniency programme for cartel conduct enhanced
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Based on experience accumulated since the Ordinance came into full effect, the Commission has revised its
leniency programme for cartel conduct, and at the same time expanded its coverage to individuals.

Under the revised Leniency Policy for Undertakings, leniency is available for the first cartel member that
either discloses its participation in a cartel of which the Commission has not opened an initial assessment
or investigation (Type 1); or provides substantial assistance to the Commission’s investigation of a cartel
which the Commission is already assessing or investigating (Type 2). The introduction of a new Leniency
Policy for Individuals allows individuals involved in cartel conduct, such as employees of a company, to seek
leniency as well.

The Commission will agree not to commence proceedings before the Tribunal against a successful leniency
applicant as regards the conduct covered by the leniency agreement.
This includes not bringing proceedings for an order declaring that
the successful applicant has contravened the Ordinance. For Type 2
applicants under Leniency Policy for Undertakings, in the event of
follow-on action for damages being initiated, the Commission may
issue an infringement notice to them, requiring a commitment to
admit to a contravention.

The revised framework will make it easier and more attractive for
both companies and individuals to come forward and cooperate
with the Commission. This will in turn improve detection of cartels,
strengthen enforcement and enhance deterrence and victim
recovery.

Click HERE for details of the leniency policies.
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Leniency Policy for Undertakings


https://www.compcomm.hk/tc/legislation_guidance/policy_doc/leniency_policies.html
https://www.compcomm.hk/en/legislation_guidance/policy_doc/leniency_policies.html
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During the period, representatives of the

Commission took part in five engagement |
events organised by public organisations and \7_‘\_)
the legal community. These include speaking at o xmun

a pre-intake briefing for decoration contractors

at a new public housing estate and a webinar on Hong Kong competition law in times of crisis for
legal practitioners. In addition, a webinar on the Competition Ordinance was held on 8 June, targeting
businesses and the public in general.

To further its outreach on social media, the Commission has launched a Facebook Page and an
Instagram account “Don’t Cheat. Compete.”. Like, share and follow us now to stay tuned.
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Upcoming activity
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The Commission is participating in the Entrepreneur
Day 2020 on 16 - 17 July at the Hong Kong Convention
and Exhibition Centre, an event organised by the Hong
Revive ¢ Redefine Kong Trade Development Council. The booth will feature

BRI « BERE display panels, educational videos and interactive games
B HKTDC

P
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Entrepreneur Day ; to help businesses, especially SMEs, know more about

IR the Ordinance, different anti-competitive conduct and
16-17/7/2020

Hong Kong Convention and Exhibition Centre - : Competition cases in Hong Kong.
FEAMRES O

Come visit the Commission’s booth (5F-A12) and click
HERE for details of the event.



https://www.facebook.com/DontCheatCompete/
https://www.instagram.com/accounts/login/?next=/dontcheatcompete/
https://www.facebook.com/DontCheatCompete/
https://www.instagram.com/accounts/login/?next=/dontcheatcompete/
http://m.hktdc.com/fair/eday-tc/s/2271-General_Information/%E9%A6%99%E6%B8%AF%E8%B2%BF%E7%99%BC%E5%B1%80%E5%89%B5%E6%A5%AD%E6%97%A5/fair-details.html
http://m.hktdc.com/fair/eday-en/s/2271-General_Information/HKTDC-Entrepreneur-Day/fair-details.html
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CEO Mr Brent Snyder spoke at the webinar on
competition authorities' response to COVID-19.
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Webinar on Competition Ordinance

The Commission convened a webinar in April on competition
authorities’ responses to the COVID-19 epidemic, bringing together
dozens of competition law enforcers, academics and experts around
the world to discuss a wide range of enforcement and policy issues
arising from the epidemic. The event received immense support with
participants from over 50 jurisdictions and international organisations
joining. Click HERE to watch the webinar.

In February, the Commission’s Senior Executive Director Mr Rasul Butt
spoke on the recent development of competition law and policy in
Hong Kong at the annual meeting of the Competition Policy and Law
Group of the Asia-Pacific Economic Cooperation (APEC) in Malaysia.
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Senior Executive Director Mr Rasul Butt
spoke at the annual meeting of the
Compeition Policy and Law Group of APEC.



https://www.compex.org/en/comp_tv.php?pop_up=71
https://www.compex.org/en/comp_tv.php?pop_up=71
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‘Exchange of information’ under the Competition Ordinance (I)

In the normal course of business, undertakings exchange information on a variety of matters with
no risk to the competitive process. However, competition concerns may arise where

exchange , Whether verbally or in writing including electronic
group chats, as this may reduce independent decision-making by businesses with regard to their
actions in the market. In the coming two issues, we are going to address some common questions
that businesses may have on the topic.

Generally, information relating to prices, quantities and sales to particular customer groups or
territories, is the most competitively sensitive. If competitors share information in private on future
pricing intentions, the information exchange will likely be considered as having the object of harming
competition and may amount to price fixing.

The exchange of the following kinds of information is to raise competition concerns:
data that is old enough not to pose any risk of harm to competition
and data that would prevent competitors from linking particular data to
an individual source
data without disclosing the identity of the underlying sources
available information
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