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Commission files air-conditioning cartel case with Competition Tribunal
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Initiation of the case
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The Commission’s Case

From 14 Dec 2015 to 4 Dec 2019, two senior engineers at Analoguem
and a senior manager at Shun Hing'?engaged in frequent
communications when responding to RFQ4*'of air-conditioning
projects in Hong Kong. In the communications they sought and agreed

Air-conditioning Cartel Case Summary
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Commission is seeking orders
before the Competition Tribunal:

to provide cover bids, and shared commercially sensitive information.

« Declaration of contravention of
the First Conduct Rule

« Imposition of fines

« Recovery of the Commission’s costs

« Prohibition on engaging in same
conduct again

« Respondent undertakings to adopt
an effective compliance program

Hi
Commission received
a complaint

v

4 N\
Commission conducted an
investigation and exercised

Analogue

its compulsory investigatory v .\
powers under the i—\i \
Competition Ordinance. The Commission believes that such conduct amounts to
Close to a million documents Serious Anticompetitive Conduct comprising
were reviewed. price-fixing, market-sharing and/or bid-rigging, which
potentially impacted their sales of air-conditioning works RespondentS:
with an overall value of around HK$2 billion.
« Analogue'”
« Shun Hing™!

-« Two senior engineers at Analogue
« A senior manager at Shun Hing
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[11“Analogue” refers to ATAL Building Services Engineering Limited and its parent company Analogue Holdings Limited.

[21“Shun Hing" refers to Shun Hing Engineering Contracting Company Limited and its parent company Shun Hing Holdings Co., Ltd.
[31“RFQs" refers to requests for tender or quotation.

[4]"Pig Quotes” refers to the submission of cover bids in response to RFQs.

On 16 June 2022, the Commission commenced proceedings in the Competition Tribunal
(Tribunal) against two undertakings and three individuals. They were:

1. ATAL Building Services Engineering Limited and Analogue Holdings Limited
(Analogue);

2. Shun Hing Engineering Contracting Company Limited and Shun Hing Holdings Co.,
Ltd. (Shun Hing); and

3. Two senior engineers of Analogue and a senior manager of Shun Hing.

It is the Commission’s case that Analogue and Shun Hing engaged in serious anti-competitive
conduct in contravention of the First Conduct Rule of the Competition Ordinance (Ordinance)
whereby they fixed prices, shared markets and/or rigged bids in relation to the supply of
air-conditioning works in Hong Kong.

According to the Commission’s investigation, from 14 December 2015 to 4 December
2019, the two senior engineers of Analogue and senior manager of Shun Hing engaged in
frequent communications through emails and phone texting when responding to requests
for quotation from customers. In the communications they sought and agreed to provide
cover bids, shared information about their intentions to bid, and/or disclosed commercially
sensitive information on their intended bidding price or other parameters of the bid such as
the number of days required to complete the works that were tendered for.

The Commission believes that Analogue and Shun Hing have engaged in continuous
infringement over a period of more than four years, which potentially impacted their sales
of a wide range of air-conditioning works with an overall value of around HKS2 billion.
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https://www.compcomm.hk/tc/media/press/files/AirConditioning_Cartel_PR_TC.PDF
https://www.compcomm.hk/tc/media/press/files/AirConditioning_Cartel_CaseSummary_CN.PDF

The Commission sought remedies including declarations that the respondents contravened
or were involved in the contravention of the Ordinance, pecuniary penalties, orders for
the recovery of the Commission’s costs and for the undertakings to adopt an effective
compliance programme.

View Press Release and Case Summary.
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Tribunal granted orders on travel services price-fixing case
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In July 2022, the Tribunal granted orders against Tak How Investment Limited, trading as
Intercontinental Grand Stanford Hong Kong, Gray Line Tours of Hong Kong Limited and its
managing director Michael Wu Siu-ieng (together, “settling respondents”) in proceedings
concerning a price-fixing case in the travel services sector.

The orders were granted based on the joint applications filed with the Tribunal by the
Commission and the settling respondents to dispose of the proceedings by consent.

In the applications, the settling respondents admitted liability for their contravention of
the First Conduct rule of the Ordinance or involvement in the contravention as regards two
competing travel services providers fixing prices of tourist attractions and transportation
tickets sold at the premises of various hotels in Hong Kong between May 2016 and May
2017.
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The pecuniary penalty that Gray Line and Tak How were ordered to pay was HKS$4,177,000
and HKS$1,600,000 respectively, after receiving a 25% and 20% discount from their respective
levels of recommended pecuniary penalty in recognition of their admissions of the infringing
conduct, cooperation during the investigation process and the savings to public funds
resulting from their cooperation. The Tribunal has also ordered that Wu be disqualified from
acting as a director in any company for a period of three years.

This case highlights the benefits for undertakings that decide to cooperate with the
Commission under the Commission’s Cooperation and Settlement Policy for Undertakings
Engaged in Cartel Conduct at an early stage, whereby the Commission and cooperating
undertakings would reach an agreement to dispose of both the liability and relief portions
of the proceedings by consent, thus saving both sides significant time and costs.

View Press Release.
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InJune 2022, the Court of Appeal ruled in favour of the Commission in relation to its appeals
against pecuniary penalties imposed by the Competition Tribunal on five construction and
engineering contractor companies concerning market sharing and price fixing in renovations
projects at two public housing estates in Hong Kong, namely On Tat Estate and On Tai Estate.

The Court of Appeal agreed with the Commission’s case that the five companies should
not be given a lower pecuniary penalty solely because it was their subcontractors who had
entered into the market sharing and price fixing agreements and that they had no direct
participation in the cartel. The judgment also affirmed that the Commission may proceed
against entities comprised in an undertaking for the full unmitigated penalty, in addition to
parties that directly participated in the contravention themselves.
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https://www.compcomm.hk/tc/media/press/files/Appeal_OnTatEstate_OnTaiEstate_PR_TC_FINAL.PDF
https://www.compcomm.hk/en/media/press/files/Travel_Services_Sector_Price_Fixing_PR_EN.pdf

The Commission reminds parent companies in corporate groups and head-contractors in
subcontracting arrangements as members of the same undertaking to be aware of their
potential legal liabilities should their subsidiaries, related companies or subcontractors
carry out anti-competitive activities. They should ensure all members of their group or
subcontractors should abide by the Ordinance and have appropriate compliance measures
in place.

View Press Release.
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Highlights of Commission’s work in 2021/2022 reported at
Legislative Council
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https://www.compcomm.hk/en/media/press/files/Appeal_OnTatEstate_OnTaiEstate_PR_EN_FINAL.PDF
https://www.compcomm.hk/tc/media/press/files/edev20220704_CN.PDF
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As reported at the Legislative Council Panel on Economic Development Meeting in July 2022,
the Commission has managed to achieve a number of milestones across different aspects of
its work over the past year despite the challenges posed by the COVID-19 pandemic.

During the year, the Commission brought four new cartel cases before the Competition
Tribunal against a total of 11 undertakings and 7 individuals for suspected serious anti-
competitive conducts concerning the sale of mail inserters, procurement of cleaning
services for public housing estates, the sale of tickets tourist attractions and transportation
tickets, and air-conditioning works respectively. In less than 7 years of full operation, the
Commission has brought a total of 11 cases before the Tribunal, and was successful in all
five cases already ruled by the Tribunal so far.

The Commission also adopted new investigation and enforcement strategies over the past
year. For the first time, the Commission openly invited information from industry players
and members of the public for two ongoing investigations concerning online food delivery
platforms and passenger car warranty terms and conditions.

It also conducted its first joint enforcement operation with the Organized Crime and Triad
Bureau of the Hong Kong Police against a property management company and a number
of contractors regarding a suspected cartel and related criminal activities in a building
maintenance project tender exercise.

View Report.
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In July 2022, the Commission renewed the block exemption order (Order) for vessel sharing
agreements (VSAs) between liner shipping companies for a further four years until August
2026.

VSAs are agreements between shipping lines on certain operational arrangements, covering
activities such as exchange of slots on each other’s vessels, coordination of sailing timetables
and use of port terminals. The Commission issued the Order in August 2017 in light of
its assessment that this category of liner shipping agreement enhances overall economic
efficiency. The Order declares that activities usually undertaken pursuant to VSAs are
excluded from the application of the First Conduct Rule in the Ordinance, subject to certain
conditions*.

Following a review of the Order over the past year, the Commission published a proposal
to renew the Order in May 2022 and sought representations from interested parties in
accordance with section 20 of the Ordinance. The Commission has come to the conclusion
that relevant activities of the VSAs continue to meet the requirements of the efficiency
exclusion, and that continuation of the Order would be merited and effective.

View Press Release.

* FELLR 201 THES H 8 H #E #5119 1l
See press release dated 8 August 2017.
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https://www.compcomm.hk/tc/enforcement/registers/block_exemption/files/20170808_Competition_Commission_issues_block_exemp_tc.pdf
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The Commission has snatched two awards with its “Competition 101” video series, including
Silver in the “Corporations — Educational & Informative” category of the Questar Awards
organized by Mercomm, Inc., and an Award of Distinction in “Online Video — Web Series”
category of the Communicator Awards organized by Academy of Interactive & Visual Arts.

Presented by Professor Fong Yuk-fai, the video series seeks to promote public understanding
of the competition law in a light-hearted and easy-to-understand manner. It comprises
four episodes, in which real-life examples and animation are used to explain the economic

concepts of market structure, monopoly, market definition and collusion.

Watch the video series HERE THE COMMUNICATOR AWARDS
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Local and international outreach continues amidst pandemic
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https://www.youtube.com/playlist?list=PL43ZRwtoMpIO67qtMR5uQrtxAIJjqaKj5
https://www.youtube.com/playlist?list=PL43ZRwtoMpINrnouqMPAi-WxGX2Rp1nRZ
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Local outreach

In the second quarter of 2022, the Commission organised
a webinar and two school workshops, introducing the
Ordinance to businesses, members of the public and
students. Representatives of the Commission also
participated in 11 engagement events, both online and in-
person, targeting different stakeholders including Housing
Department, Travel Industry Council of Hong Kong, Chartered Institute of Housing (Asian Pacific
Branch), and Chartered Institute of Building (Hong Kong Branch).

The next webinar on the Ordinance in Cantonese will be held on 11 October 2022, click HERE to
register.

International activity

As the co-chair of International Competition Network’s (ICN) Advocacy Working Group, the
Commission co-organized 4 panel discussions in April for the ICN Annual Conference held in
Berlin.

Over 350 representatives from more than 80 jurisdictions attended the conference in person
while another 1,600 participated online including representatives from competition authorities
and international organisations, as well as non-government advisors.
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Commission co-produces its first-ever docudrama with RTHK
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To further strengthen public understanding of the Ordinance and raise awareness of
potential competition risks in different sectors, the Commission is co-producing its first
ever five-episode docudrama TV series with RTHK. Starring Alan Luk Chun-kwong, Jennifer
Yu Heung-ying, Himmy Wong Ting-him and Angel Lam Chin-ting, the series is an adaptation
of the first batch of competition law cases handled by the Commission during its first few
years.

The series will be broadcast on RTHK 31 starting late September. Stay tuned!
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