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Dear S irs, 

Submission to the Hong Kong Competition Commission in response to 
the draft Competition Guidelines 

1. 	 Introduction 

1.1 	 Baker & McKenzie we lcomes the opportunity to respond to the Competition 
Commission's and the Communications Authori ty's (together, the 
"Commission" ) invitation to comment o n the draft Competition Gu ide lines. 

1.2 	 Baker & McKenzie is a lead ing g loba l law firm w ith mo re than 4,200 locally 
admitted lawyers in more than 70 offices worldwide, includi ng a major 
presence in Hong Kong. 

1.3 	 O ur G loba l Antitrust and Competit ion Law Group has played a s ign ificant 
ro le in the development of competition laws as lead ing lawyers, adv isors to 
governments and regulators and active pa11ic ipants in the law reform process 
in numerous jurisd ictions worldwide. O ur comments in th is submi ssion are 
based on our extensive experience in adv is ing on and active pa11 ic ipation in 
the development of competition law. 

1.4 	 We set out below our subm ission to the Commi ssion on the Draft Guidelines 
on how t he Comm iss ion expects to interpret and give effect to the: 
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1.5 

2. 

2. 1 

2.2 

2 .3 

2.4 

2.5 

(a) 	 First Conduct Rule ("Guideline on the First Conduct Rule"); 

(b) 	 Second Conduct Rul e ("Guideline on the Second Conduct Rule"); 
and; 

(c) 	 Merger Rule ("Guideline on the Merger Rule"). 

We also provide comments on the draft G uidelines on Complaints, 
Invest igations and Appli cations. 

General Comments 

The draft Gu idelines are extensive, user fr iendly and offer welcome c larity 
and guidance on many aspects of the Hong Kong Competition Ordinance (the 
"Ordinance"). We believe that in the areas identified below further c larity 
would be helpful to provide the business community with the cettainty 
needed for effective planning and implementation of compliance programmes 
in Hong Kong. We woul d encourage the Commission to treat its statutory 
obligation to issue guidance as a continuing one, so that the G uidelines are 
refreshed and re-issued period ically. 

T here is a risk of over-applying competition laws due to : ( i) the general 
nature of certain aspects of the Guidelines; and ( ii ) an absence of clear safe 
harbours or guidance on conduct that c learly falls w ithin the category of 
"permiss ible" market behav iour. We understand the Commission's desire to 
retain flexibi lity but s uggest that as the Commission's enforcement experience 
grows the Guide li nes can be refined and expanded to more complex areas of 
competit ion law. 

There is a risk that business will be left guessing as to what is problematic 
conduct and the magn itude of risk. Warn ing Notices cannot be relied on to 
provide th is clar ity. G iven the possib le reputat ional damage aris ing from the 
proposed publicat ion of warning notices, prudent companies will sim ply seek 
to refrain from any conduct which might g ive rise to a Warni ng Notice. 

Similarly, waiting on Tribuna l decisions to provide clarity is a lso an 
imperfect solution due to the inevitab le delay in building a body of case law 
as well as the Commission's wide discret ion on wh ich cases to bring before 
the Tribunal. Th is uncettainty may deter potentia lly pro-competit ive conduct 
and deprive consumers in Hong Kong of the benefits of aggressive, vibrant 
and intense competition. 

We would encourage the Commission to include more hypothetical examples 
in the Guidel ines as such examples are very helpful for the business 
community to understand the Ordinance. In particular, it would be usefu l to 
inc lude more examples of permitted conduct (or conduct which would not be 
regarded as contravening the Ordinance) to avoid stifl ing competition. For 
example, the Guideli nes on the First Conduct Rule include 16 examples of 
non-permissible conduct but on ly seven examples of permissible cond uct. 
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3. 	 Guidelines on the First Conduct Rule 

3.1 	 It wou ld be helpful to offer greater guidance on the distinction between 
"market power" related to the First Conduct Rule (paragraph 3 .15) and 
"substantial market power" under the Second Conduct Rule. The concept of 
'"market power" under the First Cond uct Rule is not defined. This creates 
legal uncertainty. Businesses wi ll need to self-assess by reference to a 
concept for which there is little guidance. 

3.2 	 The Commission states in paragraphs 3.4 and 3.9 that some categories of 
agreement are "by their nature" so harmful to competition that they are 
deemed to have the "object" of harm ing competition. Paragraph 5.4 lists the 
types of cartel agreement that are considered "serious anti-competitive 
conduct". We respectfully submit that c larity is required as to what, if any, 
conduct outside of "serious anti-competitive conduct" could be open to such a 
presumption. Under the Guidelines there is a risk that th e EU concept of "by 
object" infringements and the Hong Kong concept of "serious anti
competitive conduct" is blurred. 1 It wou ld be helpful to c larify how, if at all , 
conduct which fa ll s within the category of serious anti-competitive conduct is 
to be distinguished from what the EU refers to as "by object" infr ingements. 
In this regard, it would also assist if the Commission could confirm, as we 
assume is the case, that it is not proposing to take an approach that is more 
restrictive than the recent European decision in Groupement des Cartes 
Bancaires (CB) v European Commission. 2 

3.3 	 We respectfully submit that the provisions on information exchange do not 
suffic iently consider the pro-competitive effects of information exchange and 
efficiency arguments for the exchange of information. 

3.4 	 The Guidelines adopt a very strict approach to Resale Pri ce Maintenance 
("RPM") despite the efficiencies which may be generated by this form of 
conduct. The Commission categorises RPM as anti-competitive "by object" 
w ithout sufficiently recognising the d istinction between price restrictions in a 
vertical distribution context and price-fixing between competitors. The 
Gu idelines also note that RPM may amount to serious anti-competitive 
conduct. 

3.5 	 We would respectfully disagree as section 2( I) of the Ordinance does not 
refer to "resale" prices but, instead, targets horizontal conduct. Serious anti 
competitive conduct should be reserved for horizontal ca1tel conduct which, 
under international best practice, is w idely acknowledged as a serious 
restriction of competition. In contrast, international best practice recognises 
that there may be efficiencies and pro-competitive justifications for RPM, 
such as the introduction of a new product or new entrant into a market or the 
ability to address free riding considerations. We respectfully submit that an 
effects based analysis should apply to RPM. 

1 See further below our comments in relation to the use of the expression ·'object'' in the Second Conduct 

Rule. 

2 Judgment of II September 2014. 
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3.6 	 The Guidelines are sil ent concerning many other types of vertical non-price 
restrictions. There remains significant uncettainty for business operators on 
how to organise their distribution strategies in Hong Kong to ensure 
compliance with the Ord inance. At a minimum, it would be helpful if the 
Commission could provide clarity and guidelines on selective di stributi on and 
dual distribution arrangements. Clear safe harbours or a vertica l block 
exemption would be most helpful. This is patticularly the case where 
selective distribution may be seen as a response to a strict "by object" 
treatment of RPM . 

3.7 	 Ln paragraphs 2.4 to 2.7 the Commission comments on its approach towards a 
"single economic unit". Given that in many industries in China foreign 
players are required to partner with a local undettaking it would be helpful if 
specific guidance is prov ided on j oint ventures and when joint venture entities 
wil l be deemed to be part of the same economic group. 

3.8 We respectfully submit that it would be helpful to include in paragraph 6.9, 
(Figure I) examples of conduct wh ich will not or is unli kely to have the 
effect of harming competition. 

3.9 	 Annex 2. 1 to 2.23 confirms that there is an exclusion for agreements 
enhancing overall economic efficiency. However, it would be helpful to 
include more deta il on how practically business should assess whether the 
efficiencies are sufficient to compensate for the harm to competition. In 
particular, we believe it would be vety helpfu l if the Commiss ion would 
clarify if this is a qualitative and/or quantitative test. 

4. 	 Guideline on the Second Conduct Rule 

4.1 	 The Second Conduct Rule contains the words "object or effect". However, it 
cannot be presumed that the legislature's intention was to introduce EU "by 
object" infringements under the Second Conduct Rule. Abuse of market 
power cases require assessment of whether there has been an anti-competitive 
effect. Conduct cannot be assumed by its very nature to be an abuse of a 
substantial degree of market power. It wou ld be helpful to confirm this in the 
Gu idelines. Were the Commission, aga inst international best practice, to 
consider any types of unilateral conduct as potential ly falli ng under the "by 
object" limb of the Second Conduct Rules then the Commission should 
clearly specify the categories of conduct to which this applies. 

4.2 	 We respectfu lly submit that the absence of one or more market share 
thresholds in relation to defining "substantial market power" creates 
significant uncertainty. 

4.3 	 We commend the Commission for recognising that the essential fac ilities 
doctrine only applies in exceptional circumstances . 
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5. 	 Guideline on the Merger Rule 

5.1 	 We respectfully submit that the CR4 ratio test (paragraph 3.14) is a complex 
test which w ill be difficult for bus inesses to apply due to a lack of market 
information. C lear uncomplicated guidance on a concept such as market 
concentration is essentia l. An unclear test risks creating uncettainty as to 
whether a transaction is potentially notifiable. We wou ld suggest introduc ing 
a s impler, c lear threshold test so patties to a transaction can readily identi fY if 
a tran saction is notifiable in Hong Kong. 

5.2 	 With reference to paragraphs 2.5 to 2.7 and 2 .13, we wou ld welcome c learer 
guide lines on what constitutes "contro l" - in particular sole and j oint control 
and how th is can arise on a legal and de facto bas is. 

5.3 	 In regard to the commencement of an investigation (paragraph 5. 1) it would 
be he lpful to include examples of when parties can consider the Commission 
"ought to have become aware that a merger has taken place." The ongoing 
risk that a transaction may be investigated at an unspecified future time 
creates uncerta inty. It would a lso be helpful to c learly set out the stages of 
investigation in the six months prior to the Commi ssion bringing proceedings 
before the Tribunal. 

5.4 	 The Guidelines do not give any indicative timeframes for the informal advice 
process, for accepting comm itments or awarding merger decisions. The 
inclu sion of indicative timeframes wou ld be welcome. 

6. 	 Guidelines on Complaints 

6.1 	 The Guidelines encourage the making of complaints. We suggest that this 
sho uld be limited to complainants w ith a " legi timate interest" (defined in the 
Guidelines by reference to the re levant conduct, the market and the re levant 
parties) and should outline best practices on the information which should be 
subm itted. 

6.2 	 T he Commission retains d iscretion to investigate complaints. The Guidelines 
indicate that a complainant wi ll obtain an "explanation" if the Commission 
proposes to take no ftuther action. lt is unclear if such an explanation is 
reviewable before the T ribunal or instead may be the subject of judicial 
review. 

6.3 	 T he Guidelines do not provide any indicative timeframes for the processing 
of complaints. These would be welcome. 

7. 	 Guidelines on Investigations 

7. l 	 Paragraphs 7.12 and 7.15 do not sufficiently detai I the processes and 
procedures by which the content and terms of commitments will be decided. 
Parties must be able to have access to suffic ient information on the 
Commission's case and full state of evidence to mean ingfully evaluate the 
Comm ission's case and determine whether to offer commitments . Without 
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this degree of transparency the procedure w ill be weakened as parties will be 
reluctant to engage with the Commission. 

7.2 	 Paragraph 7. 16 provides that the Commiss ion must issue a Warning Notice 
before commenc ing proceedings for non-serious breaches of the First 
Conduct Ru le and may issue an Infringement Notice before commencing 
proceedings for serious breaches of the First Conduct Rule (i.e.: conduct 
involving Serious Anti-competitive Conduct). No details are provided on how 
the terms of the Notices will be determined nor is any guidance provided on 
what wi ll likely constitute the Commission's "reasonable cause to believe" a 
contravention has occurred. Both these areas of uncertainty should be 
c larifi ed in the Guidelines. 

7.3 	 The Guidelines state that Warning Notices "will" be published by the 
Commiss ion. We respectfully submit that thi s proposal be reconsidered. 
Since the stated purpose of a Warning Notice is to provide the recipient with 
an opportunity to cease the relevant conduct, immediate publication is neither 
warranted o r appropriate. Moreover, premature and unilateral publi cation of a 
Warning Notice by the Commission may result in reputational damage, in the 
case of listed companies the publication of price sens itive information and 
also potentially serious damage to a party's business. 

7.4 	 The Guidelines helpfully provide a suggested timeframe for an investigation . 
Greater c larity would be welcome on whether, how and when a subj ect of an 
investigation wi ll be notified and what information will be provided to the 
subject at each stage of the investigation. 

7.5 	 Further clarification wou ld be welcome on whether, when and how the 
Commission will lia ise with other authorities in Hong Kong and overseas 
competition authorities on case specific matters. 

8. 	 Guidelines on Applications 

8.1 	 Under paragraphs 4. 1 and 5.15 the Initi al Consultati on proced ures involve a 
fee, are public and require third party engagement. Moreover, the 
Commission can use information rece ived in the course of applicati ons for 
exemption or exclusion dec is ions to commence enforcement proceedings ( i.e. 
no immunity is foreseen). We respectfully submit that such qual ifications are 
like ly to d iscourage the use of the appli cation procedure. The proposed 
approach will likely undermine the attempt to provide legal cettainty to 
businesses and fa il to engender a culture of openness and cooperation with 
the Commission. 

8.2 	 Paragraph 6.2 does not provide a timeframe for the Commission's review of 
Applications or a dead line for the Commission to make decisions. To assist 
businesses in compliance planning we recommend the Commission provide 
target tirnelines. 
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9. Conclusion 

9.1 Baker & McKenzie thanks the Commission for the opportunity to comment 
on the draft Competiti on Guidelines. We would be pleased to respond to any 
questions the Commission may have on these comments, or to provide 
add itional comments or to participate in any further consu ltations w ith the 

Commi~~ 1. 
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