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Hypothetical Example 2

Each calendar quarter, a number of private language schools in Hong Kong
complete a survey, organised by one of the schools, which requests the schools
to provide detailed information on their intended fee increases for the following
quarter. The results of the survey are then distributed to each school that
participated in the survey in advance of the schools finalising their respective fee
arrangements for the next quarter. The results of the survey show the proposed

future fees for all participating schools by name.

Assuming there is no evidence of an agreement, the Commission would

consider the language schools' behaviour as evidence of a concerted practice.

In a competitive market, each language school would make its fee decisions
independently. This would result in a range of fee levels at the different schools, and
a variety of options for students in terms of price. The concerted practice has the
effect of removing all uncertainty between the schools as to their respective fee-

setting policies. This conduct harms competition and leads to higher prices.
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Hypothetical Example 3

A highly specialised insurance product was launched into the market with only
three providers in Hong Kong. The product is sold to consumers via independent
brokers. The sales directors of the three insurance providers recently attended a
corporate golf tournament. During the tournament, the directors mentioned the
commission rate that they currently offer brokers and one director commented
that he was planning to lower his company's commission rate to a particular level.
The information exchanged by the directors is confidential in nature. In the month
following the golf tournament, each of the three insurers dropped the level of

broker commission offered by their respective companies to identical levels.

The Commission would view the information exchange on intended commission
levels as evidence of a concerted practice between the three insurance providers.
The Commission would likely infer that the insurers took account of the
information when determining their future commission levels. The fact that the

parties exchanged information on only one occasion, and even assuming there was

no agreement to lower commission as such, would not affect the analysis.
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Hypothetical Example 4

At the annual meeting of an association representing mooncake bakers, the
association’s executive proposed a non-binding resolution that encouraged
members to introduce a price increase of HK$10 on all mooncakes in time for the
Mid-Autumn Festival. The resolution was passed unanimously. The stated aim of
the resolution was to support the association members' position in the market as
manufacturers of a “premium’’ product and to protect members' profit margins.

Association members generally implemented the price increase.

Although the resolution is non-binding and some members do not comply with
it, the Commission would consider the resolution as a decision of the association

having the object of harming competition.

The Commission would also consider the conduct in the example to be Serious

Anti-competitive Conduct under the Ordinance.
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Hypothetical Example 5

A number of new car dealers in Hong Kong meet to discuss how to avoid
supposed consumer confusion on the range of car-financing options available in
the market. The dealers agree to minimum interest rates on car finance packages.
They also note that many dealers regularly offer heavy discounts from the list price
prior to Chinese New Year: To prevent “too much” undercutting in the market, they

agree to a discount of no more than 5% off the list price.

These agreements relating to the elements of price would be viewed by the
Commission as having the object of harming competition. By collectively setting
a minimum interest rate and fixing the maximum discount, particular elements
of price competition have been agreed by the competitors when these matters

should be determined independently.
As the conduct has the object of harming competition, it is not necessary for the
Commission to consider whether the conduct has or s likely to cause harmful

effects on competition in the relevant market.

The Commission would also consider the conduct in the example to be Serious

Anti-competitive Conduct under the Ordinance.
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Hypothetical Example 6

A group of coach companies supplying services to residents at particular residential
buildings meet to discuss how they operate their services across Hong Kong. To

enable them all to make what they consider to be a reasonable profit, they decide
to allocate between themselves a number of buildings based on the total projected
number of passengers. They agree not to provide services or to pursue customers
which have been allocated to another company. They also agree not to launch new

services without consulting each other:

This agreement not to compete with one another defined customer’s has the
object of harming competition. The agreement removes a choice of supplier with

the likely result of higher prices for the services concerned.

Having concluded that the agreement has the object of harming competition,
the Commission is not required to show that the conduct has or is likely to have

harmful effects in the market.
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The agreement is unlikely to satisfy the conditions of section | of Schedule | to the
Ordinance. While it might be argued that the agreement can be defended on the
grounds that it rationalises and avoids overlapping services, the arrangement entails
the elimination of all competition between the parties concerned and on this basis

the terms of section | of Schedule | are unlikely to be satisfied.

The Commission would also consider the conduct in the example to be Serious

Anti-competitive Conduct under the Ordinance.
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Hypothetical Example 7

Local salted fish producers have faced financial difficulty for a number of years

as supply in Hong Kong has increasingly outstripped demand. Given this “crisis”
affecting the industry, the main producers meet to discuss how to restructure the
sector with a view to rationalising what they consider to be a situation of “over
capacity”. A scheme is agreed which encourages certain producers to withdraw
from the production of salted fish for a period and to refocus their commercial
activities on other areas of business. Those producers who continue to operate
their salted fish businesses make certain compensation payments to the producers
leaving the market and, as a further expression of solidarity, agree to cover the costs

of decommissioning relevant production lines.

The Commission would view this scheme as having the object of harming
competition. In a competitive market, the producers would be expected to make
production and capacity decisions independently. It is not for the market participants

in a particular market collectively to agree what the market outcome should be.

The Commission would also regard the conduct as Serious Anti-competitive

Conduct within the meaning of the Ordinance.
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Hypothetical Example 9

With a view to achieving savings in their input costs, 100 small snack food retailers
and market stall holders from across Hong Kong form a joint buying group. The
buying group members must buy at least half of their snack food products through
the buying group. Together, the small retailers account for a small portion of the
relevant buying and selling markets in Hong Kong and there are a number of strong
competitors in both buying and selling markets (including large wholesalers and
supermarket chains).

The arrangement does not have the object of harming competition and the
Commission would be unlikely to find that the arrangement has any anti-
competitive effects.

Even if the formation of the buying group enhances the commonality of input
costs across the small retailers to an extent, their market position on both the
buying and selling markets and the presence of large competitors suggests harm to
competition is unlikely.

If the joint buying agreement did give rise to harmful effects on competition, it
would still be likely to generate economic efficiencies in the form of economies
of scale. As the buying group members face strong competitive pressures in the
downstream selling market(s) from supermarket chains, it is likely that the cost
savings achieved by the joint buying will be passed on to consumers. The general
exclusion for agreements enhancing overall economic efficiency may therefore

apply.
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Hypothetical Example 10

A trade association for junk owners collects from and circulates to its members
information on their respective proposed future prices. This includes information as
to the proposed prices for specific journeys. The information is not made available
to the public and is circulated to members in advance of a seasonal price review by
the association members.

Absent a decision of the association giving rise to the information exchange

or evidence of an agreement between members to engage in the information
exchange, the Commission would infer that this arrangement is implemented as
part of a concerted practice with the object of harming competition. The conduct
allows the junk owners to adjust their future pricing to reflect the proposed pricing
of competitors and thus reduces price competition in the market. The information

exchange arrangement is an indirect form of price fixing.

The Commission would also regard the conduct to be Serious Anti-competitive
Conduct under the Ordinance.
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6.46

Central is provided with the confidential information by Connaught on the express
basis that it should be disseminated to Connaught's competitors and acted upon
accordingly. Central clearly understands the intention behind Connaught's email
and thus actively participates as the conduit for the sharing of future pricing
intentions. Central's role and the various confirmations received from the other
retailers has removed the inherent uncertainty in competitive markets. Connaught
feels confident that its price rise will be matched and therefore proceeds with the
price rise.
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Hypothetical Example 13

Companies active in a particular manufacturing industry in Hong Kong rely on a
variety of specialist recruitment agencies to source staff from overseas. HireMe Ltd
recently entered the market with a new and innovative business model. HireMe
acts as an intermediary consolidating the services of the different specialist agencies
active in the supply of candidates to industrial clients. The HireMe business model
aims at giving its clients the option of a “one stop shop’ so that they can avoid
dealing directly with the different specialist agencies. HireMe aims to cater for the
totality of its clients” hiring needs.

After HireMe entered the market, the major recruitment agencies in Hong Kong
arrange a conference call to discuss the impact of HireMe and their shared concern
that HireMe is causing instability in the market. During the call, the agencies agree
to immediately terminate all existing contracts with HireMe and to refrain from
entering into further contracts with the company. They undertake to ensure that
their overseas branches do likewise. This agreement limits HireMe's ability to
function as a “middle man" between the agencies and its customers.
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The recruitment agencies’ conduct amounts to an agreement to boycott a

competitor with a view to excluding that competitor from the market. The

Commission would consider the agreement as having the object of harming

competition. The agreement is unlikely to satisfy the terms of the general exclusion

for agreements of overall economic efficiency in section | of Schedule | to the

Ordinance.

The Commission would also consider the conduct in the example to be Serious
Anti-competitive Conduct within the meaning of point (c) of the definition of
Serious Anti-competitive Conduct in the Ordinance.®
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Hypothetical Example 14

For many years a local professional body organised a certification scheme such that
members were able to advertise themselves as “endorsed” by the professional
body. Consumers consider the existence (or absence) of such an endorsement
as a key consideration in their choice of service provider. The professional body
recently decided to change its membership requirements to include a minimum
turnover threshold for members to remain eligible for membership. The new
requirements were discussed at a meeting at which only a few (larger) members
attended, and where concerns were expressed that certain smaller members were
offering “low quality” services and engaging in “low pricing” conduct. As a result of
the new requirements, a number of smaller members were no longer eligible for
membership and began to lose a significant proportion of their existing customers

as they could no longer claim to be “endorsed”.

This scenario raises concerns under the First Conduct Rule. The change to the
rules is on its face discriminatory and seems intended to exclude smaller market
participants from membership of the professional body with the result that they
are placed at a competitive disadvantage. The rule change may force some of

the smaller companies to cease trading altogether potentially allowing the larger
competitors to raise their prices. The Commission will be likely to consider the rule
change as having the object of harming competition. Thus, the professional body
and/or members who made or gave effect to the decision may contravene the First
Conduct Rule.

The Commission would also consider the conduct in the example to be Serious

Anti-competitive Conduct under the Ordinance.

Standard terms which may raise a concern under the First Conduct Rule
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These standard terms relate to the scope of the product sold to consumers and
may therefore raise a concern under the First Conduct Rule. That said, harm to
product variety, if any, appears limited as the affected insurance policies are still
tailored to individual customer needs. The standard terms entail efficiencies as
they allow consumers to compare the various products on offer; facilitate switching
between insurers and facilitate market entry. Competition is therefore enhanced
by the standard terms. Overall, even if the adoption of the standard terms has a
harmful effect on competition, there appears to be a plausible efficiency justification
under section | of Schedule | to the Ordinance.

Standardisation agreements under the First Conduct Rule
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The Commission would view this arrangement as having the object of harming
competition. HomeStore's insistence on CleanUpCo introducing a fixed retail
price across Hong Kong has an inherent ability to harm competition. In this
scenario, the purpose of the arrangement is merely to protect HomeStore from
the competitive pricing of its competitors. In addition, there would be unlikely to
be sufficient justifications for the RPM practice to satisfy the terms of the general
exclusion for agreements enhancing overall economic efficiency in section | of
Schedule | to the Ordinance.

The Commission would also consider the RPM in the example to be Serious Anti-

Competitive Conduct under the Ordinance.

Hypothetical Example 17

NailCo, a leading manufacturer of nails and screws for DIY and construction
purposes sells its products in Hong Kong through independent retail stores. NailCo
requires each of the stores to sell its products at a price stipulated by NailCo.
NailCo justifies its pricing policy as a means of ensuring an orderly market and to
avoid customer confusion as a result of differing prices for NailCo products across
Hong Kong. NailCo also claims the arrangement affords retailers a healthy profit

margin.

The Commission would view this arrangement as having the object of harming

competition.

NailCo's justifications for the RPM practice will not be likely to satisfy the terms
of the general exclusion for agreements enhancing overall economic efficiency

in section | of Schedule | to the Ordinance. These justifications appear merely
to suggest that RPM is a good way of keeping prices high. The argument that
RPM avoids confusing customers amounts to an assertion that price competition

is harmful for consumers. Price is the key parameter of competition and price

competition is central to the regime established by the Ordinance.
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Even assuming that the RPM in this case might be assessed as having either the
object or effect of harming competition, the parties may be able to bring forward
evidence of economic efficiencies under section | of Schedule | to the Ordinance.
In particular; given that the fixed resale price is for a short introductory period,

it may be considered important to allow a new product to establish itself in the
market. From this perspective, the fixed price encourages retailers to stock the
product, increase sales through promotional activities and thus expands overall
demand thereby improving distribution in the market with consumers likely to be
afforded a fair share of these benefits. The absence of market power on the part
of the supplier suggests that the practice is unlikely to eliminate competition in the

relevant market. Consequently, the general exclusion for agreements enhancing

overall economic efficiency appears likely to apply on the facts.
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Efficiency justifications for vertical price restrictions
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Hypothetical Example 20

Two leading suppliers of an industrial chemical product in Hong Kong, Company
A and Company B, decide to close their existing independent production facilities,
and open a more efficient joint plant solely for use by A and B. Company A and

B do not agree on any terms beyond those strictly limited to the running of the
new facility. There are only two other competitors, C and D in the market who are
running their plants at full capacity. Company B already has an existing joint venture
with C. Costs of production are a significant proportion of the variable costs of the
companies active in the market. The market has not seen any recent entry.

In assessing whether the creation of the joint production facility would give rise to

concerns under the First Conduct Rule the Commission would consider:

. the existing market structure and the state of competition in the market;

. whether the agreement enhances the commonality of costs of Companies A
and B;and

. whether competition (on price) would likely be softened in the market as a
result of the joint venture.

en where they have the ciedt « vt dcur
that man on o AT c 2
satisfy theter o e 1 €
set out in section | of Schedule | to the Ordinance. .
Vi 1€ R ate an
an, f P n

Joint tendering



Revised Dr

ticular, the submission of a joint tender can be of benef
ticipation by companies which w
bid (i.e. the ar

to submit more competitiv

6.104
Coe,
ar o).
e Ma
N e
re y 4
j, — o IN
Il\/ L/ qt‘l ‘\I’nr. N }"\’
sL l “Nig,
Hypothetical Example 21
e ur. 0" s Tior
) 4 n . V 4 i -
Mp. & ¥ a
thi . - 2

o ~rop




Tung and Chung therefore submitted a joint-bid which allowed them to combine
their resources to deliver the required project. The bid makes it clear they are
submitting a joint tender, which transpires to be one of the lower prices submitted.
Six other bids were submitted by larger construction companies who in the past

five years have won the vast majority of the tenders for similar sized projects.

Assuming the creation of the TungBuild/ChungConstruct joint venture does not
amount to a merger the arrangement may be assessed under the First Conduct
Rule. In that regard, the joint venture does not have the object of harming
competition and appears unlikely to give rise to anti-competitive effects. The fact
that Tung and Chung could not individually bid for the project is particularly relevant
here — they are not in fact competitors for the project in issue. The collaboration
results in enhanced choice for the party organising the tender and a more

competitive bidding process overall.

Nonetheless, Tung and Chung would need to be careful that any competitively
sensitive information they share in submitting the bid and in carrying out the joint
venture is used strictly for the purposes of the joint venture and that the joint
venture is not used as a vehicle for exchanging commercial information on their

usual prices and costs.
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Hypothetical Example 23

In order to reduce distribution costs and enhance access to a wider range of
customers, a group of local microbreweries agree to set up a single distribution and
delivery centre. Each of the breweries contributes their existing delivery staff and

vehicles to the centre.

An arrangement of this kind would be unlikely to give rise to concerns under the
First Conduct Rule. The scope of the cooperation is limited to one discrete aspect
of the commercial activities of the parties and seems unlikely to require the parties
to share competitively sensitive information, beyond the identity of customers
which in any event is necessary for the purposes of implementing the collaboration.
In particular, the parties remain free to set their own prices. Furthermore,
although the parties transport costs might be harmonised by the arrangement,
other significant input costs (e.g. ingredients, brand investment, marketing, and
production) will continue to vary across the breweries and there remains ample

room for competition on product quality.
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Given the market position of DrinkCo and the coverage of the restrictive
arrangements, the exclusive purchasing agreement seems unlikely to be considered
indispensable. The exclusive purchasing obligation exceeds what is reasonably
necessary to plan production and/or achieve the other claimed efficiencies. The

/ year term is also not likely to be indispensable and/or the efficiencies generated

are unlikely to compensate for the foreclosure effects of an exclusive purchase

arrangement of that duration.

The agreement does not afford the undertakings concerned the possibility
of eliminating competition in respect of a substantial part of the goods or

services in question
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vices in question.

Hypothetical Example 25

Airlines A and B, have together more than /0% of the passenger traffic on the
route between destination X and Hong Kong. A and B agree to coordinate their
schedules and certain of their tariffs on the route in the context of a codeshare
arrangement. Following the agreement, prices rise by between 30% and 50% for
the various fares on the route. There are three other airlines operating on the
same route, the largest, a low cost carrier; has about |5% of the passenger traffic
on the route. The other two carriers are niche operators. There has been no new
entry in recent years and the parties to the agreement did not lose significant sales
following the price increases. The existing competitors brought no significant new

capacity to the route and no new entry occurred.

In light of the market position of the parties and the absence of competitive
response to their joint conduct, it might reasonably be concluded that the parties
to the agreement are not subject to any significant competitive pressures. It is
more likeiy that in such a market where competition is already weak, the relevant
agreement may afford the undertakings concerned the possibility of eliminating
competition in respect of a substantial part of the services in question and

therefore reliance on the efficiency exclusion is misplaced.




Revised Dr

3 Compliance with Legal Requirements

Section 2 of Schedule | to the Ordinance pro

excluded from the Fir

REILOJ 1l NN

_ral o

a ‘o

i y
ne . A&’
L w RN

r it v A, Y
N -oL. —

v . (N

u -
£ ™ ac

4 Services of General Economic Interest

VoS

T

dr

ig
t0. al

20nLC



ac the
“he .
e /e measure or regulation, through the
t . I"w or through some other act of

e e nment of the activities car

n ticular entrusted tasks and not to the under
ally.
For obligations imposed on an undertaking entr ' M-
general economic interest to fall within the par fose.
linked to the subject matter of the ser A | B
contrib A o
oF e ar
Ce S Y 4 e
0 ni, 9

ice



be considered a service of general economic interest,

vailable and not restr

services aimed a par

group or a remote locality

Revised Dr

Mo
vi 2.
e o
altne
E I
o - a0 g
¢ s ept X S vt I
||e> ||rJ '*'for_ ~tp
*a. A0 MU,
AN f g o
5 Mergers
Re. > Air tF
Snge i, o :

. Ty=4



ar “the art 6 of this

6 Agreements of Lesser Significance

Section 5 of Schedule | to the Ordinance contains a gener-! e
Pursuant to that prov’ e, Orap
st Conduct Rule does not apply to:

an agreement betw~=n1inde § F W
g > ne &
(b) 1, ar ar wk
smbing ~over o wNgS e
F ) o, O1
“ Qe s of |

e S r



Revised Dr

al exclusion for agreements of lesser signif

agreement is considered Ser

Additional r

7 Block Exemption Orders

“the o
c N
C . Jir
N~ ~aory
p A asT 7, ¢ "bhlc
i NNtie v
Sontic exe b t Firs

o

8 Public Policy and International Obligations Exemptions

S anc e |

Sy O or



S wing an application
di

_nar ~ ligation Exemption order

n (  will be made available on the Commission

9 Statutory Bodies, Specified Persons and Activities

Section 3 of the Ordinance pro nduc. e
statutory bodies.® Under section 3, ¢ 5 de
rules (including the Fir ¢’ DA [ SRoy
scope of those r e o g e C
J.
Mere e ’ ¢
L\e - R .lt‘

e 0



Revised Dr

Section 4 of the Ordinance provides that the competition r
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